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Dear Secretary Tabor: 

On behalf of its member companies, the Florida Service Agreement Association ("FSAA11
) 

appreciates the opportunity to provide comments to the Federal Trade Commission ("FTC or 
"Commission 11

) regarding the proposed rule titled Motor Vehicle Dealers Trade Regulation Rule 
("Proposed Rule11

). By way of background, the FSAA is a Florida-based trade association that 
advocates for the regulation of the service contract industry in the State of Florida. The FSAA 
membership consists of over thirty-five companies licensed to do business in Florida pursuant to 
Chapter 634 of the Florida Insurance Code-the Florida statutory framework regulating the 
service contract industry in the state. Since the early eighties, the FSAA has worked with the 
Florida Office of Insurance Regulation ("OIR") and the Florida Legislature to develop fair and 
balanced regulation of service contracts in Florida. 

The Proposed Rule seeks to regulate the offering of "Add-On11 or "Add-on Product(s) or 
Service(s)." Based on the proposed definition of these terms, motor vehicle service agreements 
would be subject to regulation under the Proposed Rule. As such, the FSAA respectfully submits 
objections to the Commission 1s Proposed Rule. 

I. FLORIDA REGULATORY FRAMEWORK 

In Florida, the regulatory framework of service contracts and providers is found in the 
state1s insurance code within Chapter 634, Florida Statutes. Florida divides the classification of 
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service contracts based on the type of product being covered by such agreement, with separate 
statutory parts for service contracts covering motor vehicle, home warranty, and consumer 
products. Motor vehicle service contract providers are subject to Part I of Chapter 634 and are 
referred to as "motor vehicle service agreement companies." 

A. Providers Regulated as Specialty Insurers 

Motor vehicle service agreement companies are considered specialty insurance 
companies in Florida and as such, are subject to robust regulatory requirements administered by 
the Office of Insurance Regulation beginning with the initial license application through ongoing 
renewal and annual report requirements. Application requirements are difficult: 

• The motor vehicle service agreement company must demonstrate that its 
management is competent and trustworthy and can successfully and lawfully 
manage its affairs. This includes providing the OIR with a detailed plan of operations 
which discusses the history of the company, experience of management in the areas 
of marketing, claims handling, accounting and investments, plan of marketing with 
projected growth pattern, and description of proposed products to offer in the 
marketplace. 

• Officers, directors, and 10% or greater shareholders of the applicant motor vehicle 
service agreement company, applicant's immediate parent company, and applicant's 
ultimate parent company must engage in a background investigative report process 
which includes completion of both the detailed biographical affidavit promulgated 
by the National Association of Insurance Commissioners ("NAIC") and fingerprints be 
provided. 

• The motor vehicle service agreement company must demonstrate that it is financially 
sound to assure the faithful performance of its obligations to service contract 
holders, which includes the following (unless qualified for a limited exemption): 

o Depositing $200,000 in cash or securities with the Division of Treasury, 
Bureau of Collateral Management ("Bureau"); 

o Maintaining a statutory net worth of at least $500,000; 

o Maintaining compliance with a net assets to gross written premium ratio not 
to exceed 10 to 1; and 
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o Demonstrating either 1) an unearned premium reserve which consists of 
unencumbered assets equal to a minimum of 50% of the unearned gross 
written premium on each in force service agreement, and depositing an 
amount equal to 15% of the unearned premium reserve with the Bureau, or 
2) proof of a contractual liability insurance policy which covers 100% of the 
claim exposure of the service agreements and meets other crit:eria 
established by the OIR. 

o Applying the Florida Insurance Code's statutory accounting and investment 
limitations similar to those imposed on insurers in Chapter 625, Florida 
Statutes, to motor vehicle service agreement companies. 

If an applicant is approved for licensure as a motor vehicle service agreement company, it must 
satisfy ongoing compliance and filing requirements to maintain its license in good standing. One 
notable requirement is submission of the annual report, which takes the form of an exhaustive 
accounting portfolio where companies must divulge responses related to net assets, liabilities, 
and stockholders' equity; gross written premiums; agent commissions; claims expenses; reserve 
for unearned premium; investments; receivables; and net assets to gross written premium ratio, 
among other items. The Florida regulator places great scrutiny on annual report filings. 

Finally, the OIR maintains exclusive regulatory jurisdiction of motor vehicle service 
agreement companies and clearly identifies that the Insurance Code provisions govern: 

"Except as provided in this part, motor vehicle service agreement companies shall 
be governed by the provisions of this part and shall be exempt from all other 
provisions of the Florida Insurance Code." 

Section 634.023, Florida Statutes. 

Aside from the licensure aspect of motor vehicle service agreement companies, there are 
significant operational requirements which largely duplicate the provisions in the Proposed Rule, 
as discussed later in this letter. 

B. Sales Representatives 

In addition to requirements for motor vehicle service agreement companies, the sales 
representatives of such companies must maintain their own compliance with regulatory 
requirements. Chapter 634 requires all sales representatives of motor vehicle service agreement 
companies to be licensed in accordance with Chapter 626 which governs insurance agents. To 
secure a sales representative license, applicants must provide answers to background questions 
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concerning civil and criminal history and demonstrate trustworthiness to the licensing authority, 
the Florida Department of Financial Services. 

Sales representative licenses can be refused, suspended, or revoked at any point in time 
for violating provisions of Chapter 634. The grounds for penalty include any of the following: 

(3) Willful misrepresentation of any service agreement or willful deception with 
regard to any agreement, done either in person or by any form of dissemination 
of information or advertising. 
(5) For demc;rnstrated lack of fitness or trustworthiness to engage in the service 
agreeme_nt business. 
(6) For demonstrated lack of adequate knowledge and technical competence to 
engage in the transactions authorized by the license or appointment. 
(7) Fraudulent or dishonest practices in the conduct of business under the license 
or appointment. 

Section 634.181, Florida Statutes. 

Many of the provisions cited above are directly related to the actions the FTC seeks to 
regulate with its Proposed Rule. Clearly, the OIR already maintains a vigorous regulatory regime 
for sales representatives that places an emphasis on protecting the consumer from 
misrepresentation or bad acts on the part of the sales representative. 

Notably, all automobile dealerships selling motor vehicle service agreements must obtain 
this license, and are therefore, regulated by the DFS, as are insurance agents. 

II. FSAA OBJECTS TO PROPOSED RULE ON THE BASIS OF THE MCCARRAN-FERGUSON ACT 
AND THE PROPOSED RULE IS DUPLICATIVE OF EXISTING STATE LAW 

A. Proposed Rule is in Direct Violation of McCarran-Ferguson Act of 1945 

The McCarran-Ferguson Act is federal legislation in which Congress declared "that the 
continued regulation and taxation by the several States of the business of insurance is in the 
public interest, and that silence on the part of the Congress shall not be construed to impose any 
barrier to the regulation or taxation of such business by the several States."1 The Act goes on to 
state that from that point in time, "no Act of Congress shall be construed to invalidate, impair, or 
supersede any law enacted by any state for the purpose of regulating the business of insurance."2 

1 15 U.S. Code § 1011 
2 15 U.S. Code§ 1012 
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As discussed previously and in additional detail below, motor vehicle service agreements, 
which are included in the Commission's Proposed Rule by definition of "Add-On Product", are 
highly regulated products by the Florida Office of Insurance and Regulation. The Florida regulator 
considers motor vehicle service agreements to be specialty insurance products and refers to 
providers as specialty insurance companies. Any attempt by the Commission to regulate motor 
vehicle service agreements, which is already highly regulated by the OIR, would be a direct 
violation of the McCarran-Ferguson Act since it concerns the business of insurance and state law 
is governing the product. The Commission would be usurping the authority ofthe state insurance 
commissioner to regulator motor vehicle service agreements and licensed automobile 
dealerships. 

B. Proposed Rule is Duplicative of Existing State Law 

Part I of Chapter 634 includes several provisions that the Proposed Rule duplicates, and 
therefore the Proposed Rule is not only impermissible as a matter of preclusion since it concerns 
the regulation of insurance by a federal agency which is reserved to the states per the McCarran
Ferguson Act, but it also serves no meaningful purpose. Florida's law governing motor vehicle 
service agreements includes prohibitions on unfair methods of competition and unfair or 
deceptive acts or practices.3 The following are provisions in Florida law which either duplicate or 
conflict with the Proposed Rule: 

1. "Before the sale of any service agreement, written notice must be given to the 
prospective purchaser by the service agreement company or its agent or 
salesperson that purchase of the service agreement is not required in order to 
purchase or obtain financing for a motor vehicle." Section 634.121(a), Florida 
Statutes. 

a. Section § 463.4(c) directly duplicates this existing disclosure required 
under Florida law. 

2. "When the premium or charge for a motor vehicle service agreement or involving 
such property or merchandise is included in the overall purchase price or financing 
of the purchase of merchandise or property, the vendor or lender shall separately 
state and identify the amount charged and to be paid for the motor vehicle service 
agreement, and the classifications, if any, upon which based; and the inclusion or 
exclusion of the cost of a motor vehicle service agreement in such purchase price 
or financing shall not increase, reduce, or otherwise affect any other factor 
involved in the cost of merchandise, property, or financing as to the purchaser or 
borrower." Section 634.2825(1), Florida Statutes. 

3 Section 634.2815, Florida Statutes. 
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a. Section § 463.5 directly duplicates existing price disclosures required 
under Florida law. 

3. "The following methods, acts, or practices are defined as unfair methods of 
competition and unfair or deceptive acts or practices: ... Misrepresentation and 
false advertising.--Knowingly making, issuing, circulating, or causing to be made, 
issued, or circulated, any estimate, illustration, circular, statement, sales 
presentation, omission, or comparison which: (a) Misrepresents the benefits, 
advantages, conditions, or terms of any motor vehicle service agreement .... (d) Is 
a misrepresentation for the purpose of inducing, or tending to induce, the lapse, 
forfeiture, exchange, conversion, or surrender of any motor vehicle service 
agreement.. .. (e) Uses any advertisement that would mislead or otherwise cause 
a reasonable person to believe mistakenly that the state or federal government is 
responsible for the motor vehicle service agreement sales activity of any person 
or stands behind any person's credit or that any person, the state, or the federal 
government guarantees any returns on motor vehicle service agreements or is a 
source of payment of any motor vehicle service agreement obligation of or sold 
by any person. Section 634.282(1), Florida Statutes. 

a. Section § 463.3 directly duplicates the misrepresentation provisions stated 
under Florida law. 

4. "The following methods, acts, or practices are defined as unfair methods of 
competition and unfair or deceptive acts or practices: ... False statements and 
entries.--(a) Knowingly: 1. Filing with any supervisory or other public official; 2. 
Making, publishing, disseminating, or circulating; 3. Delivering to any person; 4. 
Placing before the public; or 5. Causing, directly or indirectly, to be made, 
published, disseminated, circulated, delivered to any person, or placed before the 
public, any false statement. Section 634.282(5), Florida Statutes. 

a. Section § 463.3 directly duplicates the misrepresentation provisions 
stated under Florida law. 

5. "Each licensed motor vehicle service contract company, as a minimum 
requiren;1ent for permanent office records, shall maintain: (1) A complete set of 
accounting records, including, but not limited to, a general ledger, cash receipts 
and disbursements journals, accounts receivable registers, and accounts payable 
registers. (2) A detailed service agreement register, in numerical order by service 
agreement number, of agreements in force, which register shall include the 
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following information: service agreement number, date of issue, issuing dealer, 
name of agreement holder, whether the agreement is covered by contractual 
liability insurance or the unearned premium reserve account, description of motor 
vehicle, service agreement period and mileage, gross premium, commission to 
salespersons, commission to dealer, and net premium. Section § 634.136, Florida 
Statutes. 

a. Section § 463.6 duplicates recordkeeping provisions stated under Florida 
law. 

Florida's motor vehicle service agreement regulation also affords broad cancellation 
rights to consumers. Purchasers of motor vehicle service agreements can cancel the contract 
within 60 days after purchase and receive a refund of 100% of the gross premium paid, less any 
claims paid. Providers have discretion to assess a reasonable administrative fee not to exceed 
5% of the gross premium paid, though many providers will not assess a cancellation fee during 
this initial free look period. Additionally, purchasers can cancel after 60 days and receive a refund 
of not less than 90% of the unearned pro rata premium, less any claims paid.4 

Florida also requires that a complete sample of the terms and conditions of the motor 
vehicle service agreement be provided to the consumer prior to the time of sale.5 Thus, giving 
consumers the ability to review specific contract terms in order to make an informed decision on 
the purchase of a motor vehicle service agreement. 

Ill. CONCLUSION 

The FSAA appreciates the opportunity afforded by the Commission to comment on the 
Proposed Rule. The FSAA posits that the Proposed Rule should be quashed on the following 
grounds: 

• The Proposed Rule is a direct violation of the McCarran-Ferguson Act 
which affords states the exclusive right to regulate the business of 
insurance, and in Florida, motor vehicle service agreement companies are 
considered specialty insurance companies and therefore regulation of 
products offered by such companies at the federal level is preempted by 
state insurance law. 

4 Section 634.121, Florida Statutes. 
5 Section 634.282(17), Florida Statutes. 
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• The Proposed Rule is largely duplicative of existing statutory provisions 
governing motor vehicle service agreements, providers, and sales 
representatives so any att by the FTC is unwarranted. 

The Commission needs to thoroughly review existing state law and analyze the role that 
the McCarran-Ferguson Act would have in preempting agency action in this area. Motor vehicle 
service agreements are already highly regulated in Florida and consumers are afforded great 
protection. The FSAA respectfully recommend that the Proposed Rule be abandoned. 

iersten Denny, Attorney 
On Behalf of the Florida Service A 
Association 


